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RETAIL TRADING HOURS (TOURISM PRECINCTS AND HOLIDAY RESORTS) AMENDMENT 
REGULATIONS (NO. 2) 2009 — DISALLOWANCE 

Standing Orders Suspension — Motion 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [8.13 pm]: — without notice: I 
move — 

That standing order 153(c) be suspended for the purposes of order of the day 1, Retail Trading Hours 
(Tourism Precincts and Holiday Resorts) Amendment Regulations (No. 2) 2009 — Disallowance, —
until Thursday, 12 August 2010. 

The purpose of the motion I have moved without notice is to suspend standing orders to defer consideration of 
the disallowance motion until 12 August. This disallowance needs to be dealt with today—unless this motion is 
agreed to—because standing order 153(c) provides that after a certain period of time any disallowance motion 
must be dealt with. That is a good standing order because it means that, unlike the old days when regulations 
were never, ever considered, they now have to be considered by this chamber. I want to spend a bit of time 
explaining why the government has come to this conclusion and to seek the support of the house to suspend 
standing orders. 

In contemplating the fate of this disallowance for the past few days, the government was confronted with the 
prospect of the disallowance being successful. Indeed, there has been speculation that all parties in the 
chamber—with the exception of the Liberal Party—would be voting to disallow the regulations. That has been 
part of the speculation about this disallowance for a little while. 

The consequences of a disallowance being successful would, in our view, be quite disastrous for the retail sector 
that currently operates in those extended areas of the Perth tourism precinct. For the benefit of members: the 
disallowance relates to the decision by the government to extend the Perth tourism precinct by regulation. If the 
disallowance was to occur, we would see some job losses in the short term, some serious disruption to people’s 
plans, some serious confusion about what can and cannot be done, and people going to shops on Sundays that 
used to be open but are now no longer open. There would be fundamental confusion in the community about 
what can and cannot be done by way of shopping, bearing in mind that the tourism precincts allow for Sunday 
trading and for trading until nine o’clock on weekdays. The moment the regulations were disallowed there would 
be an instantaneous change so that they all had to close at 6.00 pm on weekdays and have no shopping on 
Sundays. This would be, in our view, a serious disadvantage and something that the government cannot stand by 
and watch happen if it can do anything about it. 

We have spent some time seeking to convince other parties that the regulations are in order; however, the 
opposition has come to the government and said that it has had legal advice that the regulations are ultra vires the 
act. That is the legal advice provided to the opposition. The government has sought further State Solicitor advice 
on this matter and has been told that insofar as the State Solicitor is concerned, the regulations are valid and 
provided for in the act. The State Solicitor’s Office advice was provided to the former minister when these 
regulations were first promulgated, and that advice did not change when we sought advice yesterday about the 
ultra vires issue. 

I have also sought advice from other legal persons, who share the State Solicitor’s view that the regulations are 
valid and that the legal opinion provided by the opposition does not stack up. But as with all legal advice there 
are contrary views, which relates, as we all know, to most legal issues. Getting lawyers to be absolutely 
categorical about a particular point of view is virtually impossible. I say that with all due respect to those legal 
persons in this house, but they always have a qualifying word somewhere in there such as “perhaps” or “maybe”. 
However, on this occasion, some views have been expressed by various lawyers that would indicate that it is not 
an absolutely unarguable case that these particular regulations are valid.  

As a result of the legal advice the opposition has received, it has approached the government and asked if we 
would support a deferral of this regulation being considered, which would provide the opposition and the 
government the time to allow these legal issues to be further considered and to see whether there could be some 
consensus down the track. Part of the concerns that come out of this whole issue of whether the areas that we are 
talking about, which are the extensions of the Perth tourism precinct, can be done under the act is part of the 
legal argument that is being held at the present time. It relates to the use of the words “tourism precinct” and 
whether some of these extended areas are indeed tourism precincts. That is an issue people could argue about 
until the cows come home. 
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The government has agreed to proceed with these deliberations in future and to defer the consideration of the 
disallowance so that these issues can be further considered. Members may be aware that we have on the notice 
paper a bill called the Retail Trading Hours Amendment (Joondalup Special Trading Precinct) Bill 2009. This 
bill, amongst other things, changes the definition of the existing tourism precincts from tourism precinct to 
“special trading precinct”. It changes the Fremantle tourism precinct to the Fremantle special trading precinct 
and the Perth tourism precinct to the Perth special trading precinct, and then provides for the Joondalup special 
trading precinct. The government has said to the opposition that we are seeking to have this legislation passed in 
this chamber next week. It has been through the other place and we wish to proceed with that particular special 
trading precinct. However, as a consequence of passing this legislation, the Perth and Fremantle tourism 
precincts would then be different by definition and they would then both become special trading precincts. That 
may well assist the opposition in coming to the conclusion that its legal advice would no longer be applicable in 
respect of these regulations. I have been assured by the opposition that it will support the passage of the 
Joondalup special trading precinct legislation next week. Once that has occurred and it is proclaimed, we then 
will have a different issue to consider in respect of these disallowances. The disallowance motion would be 
deferred until August. One would hope that by the time we reach August, all the issues will have been resolved 
and we will not be confronted with the prospect of these regulations being disallowed.  

I say in conclusion that the government could not stand by and allow the consequences of this disallowance to be 
visited upon a whole range of people in the areas surrounding Perth. It would be quite disastrous for many small 
business people and extraordinarily inconvenient for many shoppers who have made arrangements for the near 
future, because, as I said, the fundamental consequence of disallowance would be that these regulations not 
apply from the moment the house disallows them. That would have significantly unfortunate, and in some cases 
quite disastrous, consequences. We cannot let that happen. That is why we have agreed to go down this path. I 
hope that it can be resolved by August, so that we are not confronted in August by a situation similar to the one 
we are confronted with today. The motion is basically to suspend standing order 153(c) until Thursday, 
12 August in relation to these regulations. That will give us the time, hopefully, to resolve the legal issues that 
have led us to this very unfortunate situation tonight. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [8.23 pm]: I rise to indicate that the 
opposition will support the motion to suspend standing orders for the purposes of order of the day 1, the Retail 
Trading Powers (Tourism Precincts and Holiday Resorts) Amendment Regulations (No. 2) 2009, until the date 
referred to in the motion. I want to make some comments in that respect. In the first instance, I need to indicate 
that the opposition will be supporting the expeditious passage of the Retail Trading Hours Amendment 
(Joondalup Special Trading Precinct) Bill 2009 through the house next week. 

I also want to make some comments on the circumstances that bring us to this point, because I understand the 
frustration that was expressed by some today, and certainly in the media today, at what most people outside the 
political circle saw as a technical nicety, as it were. The difficulty that we found ourselves in was that we had 
been supplied with legal advice that put the view that on three grounds at the very least it was arguable that the 
regulations in their current form were ultra vires—that is, outside the scope of the act. In fact, the legal advice 
went further than that and said that it was more than that; the legal advice available to us took the view that for a 
range of reasons, three specific reasons of which were articulated in the legal advice, it went to the regulations 
being outside the scope of the act.  

I do not intend to go through the history of the particular piece of legislation, but the principal act, which is the 
Retail Trading Hours Act, set certain parameters in respect of trading hours. There is a specific exemption within 
that act that goes to two tourism precincts, which are referred to as the tourism precinct of Perth and the tourism 
precinct of Fremantle. It is a very narrow exception. The default position of the principal act is that trading hours 
are regulated in a certain fashion. If we are to have a regulation that goes to the powers available to us in that 
component of the principal act—that is, first, an exception and, second, a very narrow exception—the legal 
advice available to us is that we ought to err on the side of taking a very conservative view of what power we 
had to extend that particular set of regulations within the exception to the rule and within the narrowly defined 
two precincts of the tourism precinct of Perth and the tourism precinct of Fremantle. On the basis of that analysis 
of the act, the advice available to us was that it would be, at a minimum, ultra vires, but in fact our legal advice 
went further and said that it would be eminently arguable that it was ultra vires. 

That was the advice that was available to us. Independent of the disallowance motion, a set of negotiations began 
back in January that the Leader of the Opposition initiated with the government in respect of how it might 
provide certainty to this area of law. Those negotiations started in January and they have been going on since 
then. Yesterday a package of things was announced that reflected the agreement that had been reached between 
the government and the opposition on taking the trading hours issue forward in Western Australia. Throughout 
that period, the fact that the regulations were before the Joint Standing Committee on Delegated Legislation and 
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the fact that the Joint Standing Committee on Delegated Legislation had held a public hearing and had received a 
certain advice from the department and sought other advice was a matter known to the government. The fact that 
there was an opportunity to negotiate was known to the government. The question of the disallowance motion 
had been in the minds of those with responsibility for it since at least November. It has not just come out of 
nowhere in the past 24 hours. It had been the subject of committee hearings and public advice, and it had been 
the subject potentially of the negotiations if the parties had sought to make it part of the negotiations. It did not 
arise in a vacuum yesterday. The possibility of the parties sorting this matter did not just arise in the past 24 
hours. It was open to the parties to resolve this issue prior to this, because everybody knew that there was a 
degree of contention. One only needs to read the transcript of the committee hearing that was publicly released 
on the internet. However, we do not know what went on in that committee; certain information was released, but 
no report has been provided to the house.  

This morning the government offered, for the first time, to share its legal advice with the opposition and 
suggested that the best way to do so would be in a face-to-face briefing. That was arranged for this afternoon. 
The opposition provided the government with a copy of its legal advice. The purpose of the briefing this 
afternoon was to ask the government to show us where its legal advice provided an alternative answer and 
solution to the question of whether the regulations were ultra vires, which our legal advice suggested. I want to 
thank the government for providing that briefing and for the opportunity to test each other’s legal advice. It was 
an interesting meeting, but I will get to that in a moment; first, I want to return to the fact that we had conflicting 
legal advice, as the Leader of the House has alluded to. Some of the public debate, particularly today, has been 
around the notion that this is some kind of technical nicety and that the Labor Party, and Western Australian 
politicians in general, should put aside the technical nicety and come up with a practical, pragmatic solution that 
will not result in greater uncertainty for those who have been operating under the regulations that have been 
subject to the disallowance motion. I can understand how, when one looks at it from the point of view of the 
average person who would use the facilities of Woolworths in Victoria Park or wherever else people would use 
the shopping hours available to them as a consequence of these regulations, it might appear that this was merely 
a technical nicety. However, to put aside the very serious and substantial question of whether a set of regulations 
we are being asked to consider falls within or outside the scope of the act is a dangerous path for this house to go 
down. It is not a technical nicety; it is the reason we are here—to review legislation and to ensure that we pass 
laws that are the best that they can possibly be. It was never the case that the Labor Party would agree to be 
complicit in allowing a set of regulations to proceed when we had evidence that suggested that for us to do so 
would be to do something ultra vires. We would never be complicit in what I think would have been a dangerous 
path—to put aside the so-called technical nicety to ensure a pragmatic and practical outcome relating to 
shopping hours that satisfied the needs of people. 

We were availed of an opportunity this afternoon to ask the State Solicitor’s Office to put to us its view on our 
legal advice and to demonstrate to us how its legal advice superseded or addressed our concerns. I appreciate that 
the Leader of the House has said that he has written legal advice that says certain things; I absolutely respect 
that. However, the view that was put to us this afternoon was that, in fact, it was indeed arguable that the matter 
was ultra vires, and that it was arguable that the matter was intra vires. The view that was put to us in the briefing 
with the State Solicitor’s Office representative was that, in fact, the two pieces of legal advice mirrored each 
other, except that one took the view, in reaching its conclusion, that therefore the regulations were ultra vires, 
and the other took the view, in reaching its conclusion, that therefore the matter was intra vires. 

Hon Max Trenorden: It was two lawyers, after all. 

Hon SUE ELLERY: It was indeed! In fact, it might have been four lawyers, so imagine that! 

The upshot was that the State Solicitor’s Office representative’s advice to us was that he would be hesitant to say 
that the matter was ultra vires and hesitant to say that it was intra vires. We did the practical thing and had a 
without-prejudice conversation to explore what opportunities might be available for us to reserve our right to not 
be pressured into voting for something that is at least arguably ultra vires, yet achieve a practical outcome for 
those people who want to continue to operate under the retail trading hours regulations. A proposition was put 
that resulted in us being here tonight whereby the Labor Party would not vote tonight on a resolution on the 
disallowance motion and would agree to expedite the passage of what I refer to as the “Joondalup legislation”. 
The difference between the language of the Joondalup legislation and the language of the regulations before us is 
that the regulations refer to “the tourism precinct of Perth” and “the tourism precinct of Fremantle”, while the 
language of the Joondalup legislation refers to “special trading precincts”. The argument is that the broader form 
of words, “special trading precincts”, clearly sets out a legislative framework that would allow a set of 
regulations to be enacted in a different way from what would be the case under the constraints of the Perth and 
Fremantle tourism precincts regulations. 
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We are pleased to say that we will support the motion to suspend standing orders, that we will support expediting 
the passage of the Joondalup legislation, and that we are in a position such that people will not be disadvantaged 
as a result of a disallowance that we could not oppose because it went to a serious technical matter. 

I suspect that there is a matter in Australian politics that will dominate the news stories tomorrow, and it may not 
be this one! Nevertheless, this is an important issue for many people and it is important that we do two things: 
preserve our right and obligation to ensure that we pass legislation that is the best it can possibly be; and reach a 
practical solution that will not disadvantage people in the short term without appropriate notice and without the 
capacity to plan. It is also important that we give ourselves the opportunity to ensure that we put in place 
legislation that will allow us to make regulations from time to time that are well within the scope of the 
legislation. For those reasons, Mr President, we will support the suspension motion. 

HON LYNN MacLAREN (South Metropolitan) [8.37 pm]: I rise to speak in favour of the motion. I also thank 
the government for the briefings provided to us today, and the Leader of the House for his very thorough 
explanation of exactly why we find ourselves in this position this evening. The Greens (WA) hope that this 
motion to suspend standing order 153(c) will not be frequently moved in this way. As Hon Sue Ellery has 
explained, it is a very difficult and, we hope, unusual situation that we find ourselves in. It was obvious that we 
were going to get to this point. The Greens (WA) were amazed that this disallowance motion came up on the 
same weekly notice paper as the motion to amend the Retail Trading Act to redefine tourism precincts as special 
trading zones. It is a missed opportunity that we were not able to debate that before we found ourselves in the 
very difficult position of debating this motion. The amount of brain power, committee time, expert opinion, 
public hearings and argy-bargy that has occurred in the press over this issue is a bit stunning to the Greens (WA). 
Really there are much more important issues that we want to see this house and this chamber deal with. I do not 
know what the answer to that is. 

Several members interjected. 

The PRESIDENT: Order! 

Hon LYNN MacLAREN: I was personally looking forward to the committee report on this matter so that we 
could have some guidance from the committee’s long hours of debating on what a tourism precinct is. That, of 
course, leads to the final point I want to make; that is, the decision on what a tourism precinct is and where 
tourists go is a very subjective decision to make. It seems like a silly way to manage our economy and our retail 
trading sector. We look forward to greater leadership in this matter and better laws so that the retail sector and 
the people who work in it have more certainty. Ultimately that is really why we are debating this matter in this 
place. We are very concerned that jobs will be potentially at risk tomorrow morning because of the items I have 
already outlined. 

The Greens definitely support this motion. I think it was a very astute way of handling a very difficult situation, 
and I commend Hon Sue Ellery for finding this solution to our problem. 

Hon Norman Moore: She does it again! 

Hon LYNN MacLAREN: And I commend the Leader of the House — 

Several members interjected. 

Hon LYNN MacLAREN: Yes, he did embrace the opportunity, and I commend him for that. However, at the 
end of the day the issue of retail trading hours will one day be debated in this house and I look forward to 
commenting on that as well. 

Question put and passed with an absolute majority. 
 


